1. In voting in favour of the adoption of the present Provisional Measures of Protection, whereby the Inter-American Court of Human Rights orders that protection be extended to all members of the communities of the Indigenous People of Sarayaku in Ecuador, I feel obliged to refer to the conceptual construction in which I have been engaged, within the Inter-American 2. In the present Resolution on Provisional Measures of Protection, the Court has rightly underlined the "obligation erga omnes" of the State to protect all persons under its jurisdiction, what means that such obligation applies not only in relation with the power of the State, but also with respect to actions of third parties, including irregular armed groups of any nature. (…) Given the special characteristics of the present case, the protection is necessary, by means of provisional measures, of all members of the Kichwa indigenous people of Sarayaku, in the light of the provisions of the American Convention (para. 10).
3. Throughout the years, my constant position within this Court has been that of sustaining the necessary doctrinal and jurisprudential development of the legal regime of the obligations erga omnes of protection of the rights of the human person,1 as from the wide scope of the general obligation of guarantee of the rights enshrined into the American Convention, set forth in its Article 1(1). Such general obligation comprises the application of provisional measures of protection under the American Convention. Such measures come to safeguard, more than the efficacy of the jurisdictional function, the fundamental rights themselves of the human person, being thus endowed with a truly tutelary, more than precautionary, character.2 4. In this way the whole potential of protection is realized -by means of prevention -in the terms of Article 63(2) of the American Convention. The State duty of protection comprises likewise its actions, to this end, vis-à-vis third parties. It is an authentic obligation erga omnes of protection, to the benefit of all the members of a threatened and harassed community, who, although not named, are nonetheless identifiable. In the present case, the Court determined that the members of the communities of the Sarayaku indigenous people meet this requirement, i.e., they are identifiable.
In my Concurring Opinion in the case of the Peace Community of San José of
Apartadó (Resolution of 18.06.2002) , concerning Colombia, I allowed myself to ponder that the obligation erga omnes of protection on the part of the State of all persons under its jurisdiction (…) requires clearly the recognition of the effects of the American Convention vis-à-vis third parties (the Drittwirkung), without which the conventional obligations of protection would be reduced to little more than a dead letter. The reasoning as from the thesis of the objective responsibility of the State is, in my view, ineluctable, particularly in a case of provisional measures of protection as the present. The intention here is to avoid irreparable harm to the members of a community and to the persons who render services to this latter, in a situation of extreme gravity and urgency, which encompasses actions, armed and otherwise, of paramilitary and
